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RECENT DECISIONS

LANDLORD AND TENANT COVENANT BY LANDLORD TO REPAIR LIABILITY EX CoNTRACTU FOR PERSONAL INJURIES OF THE TENANT's

WIFE - One of the terms under which certain premises were leased to
plaintiff's husband was a covenant by the defendant lessor to keep the premises
in repair. Defendant neglected to repair two of the porch steps, although often
requested by plaintiff to do so, and because of their defective condition plaintiff
fell and was hurt. She brought suit on two counts; in tort for negligence, and
on the contract for its breach. Held, an action in tort would not lie, and,
although this was a proper case for an action ex contractu, recovery was denied
because the consequences were avoidable by the tenant. Busick v. Home Owners

Loan Corp., (N. H. r941) 18 A. (2d) r90.
It is well settled that in the absence of a specific promise a lessor is under
no duty to repair leased premises,1 and by the weight of authority, even if he
has covenanted to repair, he is not liable in tort for the personal injuries of his
lessee or those in privity with him resulting from a defect in the premises. 2
The courts reason that the contract obligation assumed does not increase in any
way the tort liability of the lessor,8 which has generally been limited to a duty
not to conceal a known defect of which the lessee is in ignorance and not likely
to discover.4 A few jurisdictions have permitted recovery in tort on the theory
that the contractual obligation creates an implied legal duty on the lessor for
breach of which a negligence action will lie. 5 When the action is brought on a
theory of contract for the breach of the covenant to repair, most courts limit the
recovery to the expense of doing the work which the lessor had agreed to do,6
or to the difference in the rental value of the premises in a repaired and unrepaired condition.7 Additional compensation for personal injuries due to the
breach has almost always been held not within the contemplation of the parties,
when they executed the contract, as a reasonably forseeable consequence of the
failure to act. 8 The principal case, however, is directly to the contrary, the court
1

2 TORTS RESTATEMENT, §§ 355, 356 (1934); HARPER, TORTS, § 103 (1933);
Harkrider, "Tort Liability of Landlord," 26 MICH. L. REv. 383 (1928).
2
Harkrider, "Tort Liability of Landlord," 26 MICH. L. REv. 383 at 393
(1928). Cases are gathered in 8 A. L. R. 765 (1920) and 68 A. L. R. u95 (1930).
8
Williams v. Fenster, 103 N. J. L. 566, 137 A. 406 (1927); Dustin v. Curtis,
74 N. H. 266, 67 A. 220 (1907). Cf. Schick v. Fleischhauer, 26 App. Div. 210, 49
N. Y. S. 962 (1898).
4
HARPER, ToRTS, § 103 (1933), and cases cited.
5
2 ToRTS RESTATEMENT, § 357 (1934). See cases collected in 8 A. L. R.
765 at 774 (1920) and 68 A. L. R. u95 at 1203 (1930).
6 Schiff v. Pottlitzer, 51 Misc. 6u, IOI N. Y. S. 249 (1906).
7 Williams v. Fenster, 103 N. J. L. 566, 137 A. 406 (1927); Cromwell v.
Allen, 151 Ill. App. 404 (1909). See also 5 WILLISTON, CoNTRACTS, rev. ed.,§ 1404,
note 8 (1937).
8
Cases are collected in 8 A. L. R. 765 at 779 (1920) and 68 A. L. R. u95 at
1204 (1930). Apparently the only case directly holding that the lessee should be allowed to recover damages for personal injuries in an action ex contractu is Hart v.
Coleman, 201 Ala. 345, 78 So. 201 (1917). The facts in that case were stated by the
court as follows (201 Ala. at 348): "The porch of the house occupied by plaintiff
was badly in need of repair, and in an unsafe condition at a place necessary to be
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stating that the personal safety of the lessee and his privies was a contemplated
purpose of the promise to repair, and therefore that the lessor should be liable
for the breach to the extent of the personal injuries resulting. The decision leaves
the impression that the court is applying tort principles to an action on contract.
The lessee's wife was suing, yet the court held that the lessor's duty extended to
her as one of the lessee's privies. This conclusion appears unsound because, even
under a third-party beneficiary theory, she was only an incidental beneficiary
and therefore not entitled to sue.9 Recovery was denied on the theory that the
defect was of long duration and therefore the lessee should have avoided the consequences by repairing it himself when it became clear that the lessor would not
act. This approach of the court is even more strange, because even if the lessee's
wife is assumed to be a third-party beneficiary who is entitled to sue, her cause of
action is in her own right, and the failure of her husband to mitigate damages
should have no effect on her claim.10 The reasoning of the court is not only out
of line with precedent, but seems questionable as a matter of policy. It is doubtful whether either the landlord or the tenant had any thought of personal injuries to the latter's wife when the contract was executed.11 Such a contingency
is too remote to be contemplated as the type of damages which would naturally
flow from the breach of a covenant to repair. Surely, an independent contractor who had agreed to repair the premises would not have been held liable
for the plaintiff's injuries in this situation.12 It is more probable that covenants
traversed by plaintiff in the use of the premises. The landlord, the defendant, was
notified of its condition, and saw it himself, and agreed to repair the same. • • •
Reasonable time elapsed, and he failed to comply with his promise, and as a proximate
result plaintiff fell through the porch and sustained the injuries."
9
"The breach by a landlord of a contract, made with his tenant, to repair •••
does not make the landlord liable for injuries received by a member of the tenant's
household • . • for one who is not a party to a contract cannot sue in respect to a
breach of duty arising out of it, unless the contract was made for his benefit. There
is privity of estate and of contract between the landlord and his tenant •.• but there
is neither •.• between the ow~er of the premises and the persons whom the tenant
may choose to make members of his family in any_capacity." Velthuysen v. Hoboken
Land & Improvement Co., 17 N. J. Misc. 376 at 377, 9 A. (2d) 634 (1939). Cf.
Norris v. Walker, 232 Mo. App. 645, IIO S. W. (2d) 404 (1937). In McGinn v.
French, I07 Wis. 54, 82 N. W. 724 (1900), it is held that the wife of a tenant
cannot maintain an action ex contractu for personal injuries due to the defective condition of the leased premises, based upon a contract with the tenant to repair. The
same idea is expressed in Clyne v. Helmes, 61 N. J. L. 358, 39 A. 767 (1898). It is
difficult to apply the orthodox principles of third party beneficiary contracts to this
situation. See 2 WILLISTON, CoNTRACTS, rev. ed., §§ 402, 403 (1936).
10
2 WILLISTON, CONTRACTS, rev. ed., §§ 402, 403 (1936).
11
" • • • Even with an express agreement to repair, liability for personal injuries
to the tenant, [or] his family •.• sustained by reason of its breach, is ordinarily held to
be beyond the terms of such agreement and not ·within the COJ;_J.templation of the
parties. [Citing case.] Damages arising from such injuries are usually regarded as too
remote, whether the action against the landlord be in contract or in tort." Mercer v.
Williams, 2xo N. C. 456, 187 S. E. 556 (1936).
12
Tuttle v. Gilbert Mfg. Co., 145 Mass. 169, 13 N. E. 465 (1887); Dice's
Admr. v. Zweigart's Admr., 161 Ky. 646, 171 S. W. 195 (1914); Hanson v. Cruse,
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to repair are placed in lease contracts in order to allocate definitely the burden
of upkeep expense between the parties. It would seem that the court in the
principal case, prevented from giving relief on the tort count by the precedent
in its own jurisdiction,13 was unwarranted in extending the concept of contemplated consequences of breach of contract to include personal injuries.

Reid J. Hatfield

155 Ind. 176, 57 N. E. 904 (1900); Williams v. Fenster, 103 N. J. L. 566, 137 A.
406 (1927).
18 Dustin v. Curtis, 74 N. H. 266, 67 A. 220 (1907); Petroski v. Mulvanity,
78 N. H. 252, 99 A. 88 (1916).

